I. The problem
How can some level of true understanding and closure be reached with regard to the Japanese annexation of Korea and the hardship imposed upon the Korean people during this occupation? It is clear to all observers that this annexation, which lasted until 1945, caused enormous hardship and suffering to the Koreans and that it was an exercise in power politics and imperialism that would not be legitimate under today's standards of international law. But some commentators argue nonetheless that it is not appropriate to characterize the annexation as ''illegal'' or ''in violation of international law'', because the standards of international law that were applicable a century ago were less clear regarding the legitimacy of acquiring territory through force.
Korean scholars insist that the annexation was ''illegal'' and point to numerous technical irregularities with regard to the formal acts leading to annexation, particularly with regard to the November 1905 ''Protectorate Convention'', to support their position. Japanese scholars, on the other hand, while frequently expressing regret for the hardship and suffering experienced by the Korean people during the annexation, generally dismiss the formal irregularities as of limited importance, and point out that other major powers were also conquering weaker countries and annexing territory during this period. They argue that because international law is based in large part on the practices of States and because the practice of the major powers during that period was to engage in imperialistic pursuits, it is impossible to argue that such activity would have been viewed as ''illegal'' or ''in violation of international law'' at the time.
Given the emotional dimension of this disagreement and the continuing sense of hurt experienced by the Korean people, it may not be possible to reach consensus on the ultimate question of whether the Japanese annexation should be characterized as ''illegal'', even though such action would clearly be illegal today. But it is important to try to come to some agreed understanding about this difficult historical episode in order to move forward constructively as neighbours and build a better relationship for the generations to come. It is important, therefore, to reach an appropriate ''reconciliation'' regarding this historical episode, which can enable both Koreans and Japanese to look forward rather than to dwell on the past. this process today, can we characterize this process as ''illegal'' or a violation of ''international law''? To answer this question, we must examine the state of international law at the time at which these events took place and then consider whether we must apply the international law principles that governed at that time or should find the answer by applying the principles that would govern such action today. This issue is usually referred to as the problem of ''intertemporal law''.
III. Did international law prohibit the acquisition of territory by force in the 1895 -1910 period?
In the late-nineteenth century, Western international law was even more primitive than it is today. No global institutions existed, and only a few special-purpose regional organizations had been created. Some topics, such as diplomatic immunity, were fairly well defined and consensus had also been reached on the important goals of stopping piracy and slavery. War was still viewed by many as an acceptable instrument of foreign policy, but the dramatic increase in destructive weaponry resulting from the industrial revolution caused many to realize that constraints were needed on the use of force. Major international meetings were called, the most significant being the 1899 and 1907 Hague Conferences, which were designed to codify the laws of armed conflict and establish limits on certain types of military activities.
The rules governing the use of force formed a central part of the international law of the nineteenth century, and these rules evolved dramatically during the first half of the twentieth century. Military action and the acquisition of territory by conquest were generally accepted as a part of the international legal system in the early years, but some restrictions had been agreed to by end of the nineteenth century. The British scholar Ian Brownlie has said that the nineteenth century ''was still dominated by an unrestricted right of war and the recognition of conquests'', but has also explained that ''[i]n the latter part of the period new trends in favour of peaceful settlement of disputes appeared''.
2 Brownlie cited the US acquisition of the Philippines and Puerto Rico in 1898 as examples of the recognition of the right ''to obtain territory by right of conquest'', and further explained that ''[m]any contemporary works of authority stated . . . that the right to resort to war was a question of morality and policy outside the sphere of law or that it was a means of change aiding the evolution of international society''. 3 But by the end of the nineteenth century, countries had to provide justifications for resort to war because democracy was growing, ''[c]heap newspapers with mass circulation increased the flow of ideas and discussion of policy'', ''[w]ar ceased to be the affair of despots and professional armies'' and ''public opinion had become a force to be reckoned with ''. 4 force) and the Rights and Duties of Neutral Powers in Naval War. 11 The European nations again dominated the negotiations, but 18 Latin-American nations signed or ratified one of more of the conventions, as did China, Japan, Persia, Siam and Turkey (with Korea missing because it had been placed under a protectorate by Japan). Liberia also adhered to many of the Conventions. 12 These important meetings demonstrated that the countries of the world were greatly concerned about the misuse of force, but did they establish that the acquisition of territory by force was prohibited?
The First World War marked a dramatic breakdown on the efforts to limit warfare, but after this terrible war, efforts were undertaken to establish that the premeditated aggression of the Central Powers violated established principles of international law prohibiting aggressive warfare and protecting neutrality. 13 Further efforts led to formal agreements prohibiting the resort to force, including the establishment of the League of Nations, the 1928 KelloggBriand Pact 14 and the United Nations.
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Professor Brownlie's characterization of nineteenth-century opinions regarding the legitimacy of the use of force reflected a common view, but it failed to recognize the agonizing reappraisals undertaken by scholars and diplomats during this period about the nature of warfare and the legitimacy of acquiring territory by force. For hundreds of years, commentators were grappling with the question of whether a war can be ''just'' and thus legitimate. 16 Until relatively recent times, private wars were common, and so it was a matter of some significance for the British scholar T.J. Lawrence to write in 1910 that war ''is restricted to contests carried on under state authority directly or indirectly given. Private war has long ago disappeared from civilized societies''. 17 Scholars writing a century ago devoted pages to the question whether a formal declaration of war must precede military action, arguing that a declaration is appropriate to make it ''clear that the war is not undertaken by private persons, but by the will of the whole community''.
18
11 Avalon Project, above n.9.
12 Signatures, above n.10, 8-11. Moore wrote in 1906 that territory could be acquired by conquest, but added that such acquisition should not be considered to be complete until it is acknowledged in a treaty of peace or cession or has been confirmed by ''a long and permanent possession''. He objected to the view that international law had somehow ''legalized war'', and explained instead that the scholars and diplomats working to develop international law had ''sought to ameliorate the evils of an institution which [they] could not destroy''. With some pride in the telling of these insights, Lawrence noted that ''[t]he destruction and waste caused by war, the passions it stirs up, and the suffering and vice which follow in its train, are a terrible price to pay for noble qualities that may be gained in other ways. Men can be manly without periodical resort to the occupation of mutual slaughter''.
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And in an intriguing anticipation of the now-accepted principle that well established democracies do not engage in warfare with each other, Lawrence explained that ''[w]ith the advance of democracy'', whereby decisions regarding warfare are passing from kings to ''the control of peoples'', wars will not be undertaken to promote ''personal or dynastic ambitions'' and will be avoided because of the realization that ''every unnecessary conflict [is] at once a blunder and a crime''. 34 Lawrence recognized that countries resorted to war in order to protect those values that they ''hold more dear than material prosperity-their independence, their honor, their position of influence in the world'', but hoped that a day would come when war was not necessary and countries' vital interests could be protected against ''overbearing and unscrupulous states . . . by international tribunals and a strong international police force''.
35
Efforts to prohibit the legitimacy of resorts to force during the nineteenth century were particularly strong in the Western Hemisphere, perhaps because it was the first area where Bolivar in Caracas, and adopted the Caracas Protocol, which rejected ''the so-called right of conquest''.
38
The United States convened the International American Conference in Washington in 1890, at which a concerted effort was undertaken to establish a mandatory arbitration treaty accompanied by a commitment to reject the legitimacy of acquisitions of territory through conquest. The initial US position at the conference was offered in the following resolution:
Whereas, in the opinion of this conference, wars waged in the spirit of aggression or for the purpose of conquest should receive the condemnation of the civilized world: Therefore Resolved, That if anyone of the nations signing the treaty of arbitration proposed by the conference, shall wrongfully and in disregard of the provisions of said treaty, prosecute war against another party thereto, such nations shall have no right to seize or hold property by way of conquest from its adversary.
39
Secretary of State, Blaine, then offered a more formal draft of an arbitration treaty stating explicitly that ''the principle of conquest shall not, during the continuance of the treaty of arbitration, be recognized as admissible under American public law'' and that ''all cessions of territory made during the continuance of the treaty of arbitration shall be void if made under threats of war or the presence of an armed force''. 40 The conference accepted this proposal, with only Chile abstaining, but the plan for the treaty of arbitration adopted by the conference never became operative. 41 Also instructive are the voices of opposition to US annexation of Hawaii that emerged from the Canadian Parliament at the time. Japan also originally opposed the US annexation of Hawaii, arguing in late 1897 that ''the maintenance of the status quo in Hawaii was essential to the good understanding of the powers having interests in the Pacific'' and that the rights and claims of Japanese subjects residing and working in Hawaii might be jeopardized (adding also that it entertained no designs itself to the islands). 43 This expression of Japanese concern was followed by US assurances to the Japanese government that Japanese subjects would be treated fairly and without discrimination in an annexed Hawaii. 44 In December 1897, ''Japan withdrew its protest against annexation and ultimately settled its difficulties with the Republic [of Hawaii] in return for an indemnity of $75,000, after Washington had exerted pressure to end the disagreement prior to annexation''.
45
The question of what the content of international law was in the 1890 -1910 period regarding the acquisition of territory by force is thus a complicated one. In his 1998 article, Professor Sakamoto Shigeki said that ''At that time, international law did not prohibit war as a means of resolving international conflicts, and therefore a strong state's forcing a weak state through military threats or exercises did not invalidate a treaty''. 46 That statement is too categorical and ignores the many actions and voices pointing toward a rejection of that view. The law was changing, and those nations that continued to dominate their weaker neighbours through force or threats of force were violating emerging norms that developed into binding principles of international law in the years immediately following this period.
IV. The annexation of Hawaii by the United States
As explained above, the end of the nineteenth and beginning of the twentieth centuries was a time of turmoil and transition when perspectives of idealism and limitless progress clashed with the old-fashioned habits of greed, selfishness, great-power competition and imperialism. The United States had fulfilled its self-image of ''manifest destiny'', had stretched its borders across North America, was emerging as a land of opportunity and innovation, and was becoming more active in world affairs.
In that would establish formal federal recognition of the Native Hawaiian people as indigenous people under US law and lead to negotiations that would return lands and resources to a re-established autonomous Native Hawaiian Nation. That arbitration concerned an isolated islet 56 claimed by both the United States (which, as the colonial power then governing the Philippine Islands, succeeded to the claim of Spain after the 1898 Spanish -American War) and the Netherlands (the colonial power governing Indonesia). The United States based its claim on Spain's earlier ''discovery'' of the island and the island's ''contiguity'' or proximity to Mindanao, in the Philippine archipelago. The Netherlands invoked its contact with the region and its agreements with native princes, focusing on specific activities after the mid-1800s, intensifying and including displays of sovereignty in the years preceding 1898. Judge Huber 57 awarded the island to the Netherlands, based on its peaceful and continuous display of authority over Palmas and on the acquiescence to the Dutch activities by Spain and later by the United States. The ''intertemporal law'' issue arose because the United States argued that the original Spanish title based on discovery in the sixteenth century must be evaluated on the basis of the then-existing rules of international law. The Netherlands argued, on the other hand, that ''a title to territory is not a legal relation in international law whose existence and elements are a matter of one single moment . . . the changed conceptions of law developing in later times cannot be ignored in judging the continued legal value of relations which, instead of being consummated and terminated at one single moment, are of a permanent character''. 58 Judge Huber began the analysis by noting that even though ''international law underwent profound modifications between the end of the Middle Ages and the end of the nineteenth century, as regards the right of discovery and acquisition of uninhabited regions or regions inhabited by savages or semi-civilized peoples [,] [b]oth parties are agreed that a juridical fact must be appreciated in the light of the law contemporaneous with it, and not of the law in force at the time when a dispute in regard to it arises or falls to be settled''. 59 But then he went on to explain that such an ''appreciation'' did not end the analysis, because ''a distinction must be made between the creation of rights and the existence of rights. The same principle which subjects the act creative of a right to the law in force at the time the right arises, demands that the existence of the right, in other words its continued manifestation, shall follow the conditions required by the evolution of law''.
V. Intertemporal law
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Based on this approach, Judge Huber applied the law as it existed in 1898-the ''critical date'' on which the dispute was recognized by the two countries, rather than the law as of the sixteenth century, when Spanish navigators originally claimed the island for Spain. The law in the sixteenth century may have allowed nations to claim territory based on ''discovery'' alone, but by 1898, additional acts of sovereignty were required to confirm possession. In other words, by 1898, claims of sovereignty based on ''occupation'' ''must be effective, Judge Huber's approach was apparently followed by the US Congress when it enacted the Apology Resolution in 1993 and acknowledged that the participation of US military and diplomatic personnel which led to the 1893 overthrow of the Kingdom of Hawaii was ''illegal'' and in violation of ''international law''. If this approach is also followed with regard to the Japanese annexation of Korea, it necessarily leads to conclusion that the Japanese annexation was also ''illegal'' and in violation of ''international law'', because international law now certainly prohibits the acquisition of territory by force. 63 Because something occurred that we now view as ''illegal'', it is imperative that a ''reconciliation'' take place to address the consequences of the illegal act.
VI. What constitutes a ''reconciliation''?
The word ''reconciliation'' plays a central role in the effort to bring closure to violations of fundamental norms of international law. This word is sometimes thought of as weak and meaningless-a feel-good word requiring nothing more than admissions of sorrow and some hugs, handshakes and smiles, but actually it is a very powerful word, requiring more. A ''reconciliation'' requires action to make amends, to mend the wound, to make right the wrong that has occurred, and it almost always will require the transfer of something of value. In a traditional Pacific Island community, the family of the wrongdoer will offer animals and other products of value to the family of the victim. In our modern world, reconciliation requires a full and fair acknowledgment of the wrong, followed by a real settlement that will almost always include the transfer of land, money or other valuable property, as well as punishment and/or disgrace of those who committed the wrongs. A ''reconciliation'' is thus a complicated process requiring some formal steps to recognize the wrong, to describe and thereby to acknowledge the injuries caused and the suffering of the victims, and to provide for some level of redress or ''reparations'' to ''repair'' these injuries. 64 The strategies utilized to bring a sense of closure and reconciliation generally include some or all of the following four elements: (1) an apology for the wrong; (2) an investigation and accounting; (3) compensation for the victims, either through a general class approach, or through individual determinations, or both; and (4) prosecution of the wrongdoers. In light of the passage of time, prosecution of any individual for the annexation of Korea and the suffering of the Koreans is out of the question, but the other elements can be pursued to structure an appropriate closure. A reconciliation between Japan and Korea must include a full and formal apology and an acknowledgment that violations of international law norms occurred. Some statements of apology have been offered, but Japanese leaders have not acknowledged that the annexation violated present-day norms of international law. A reconciliation must also include a systematic examination of the past plus an exchange of information and views, as is going on at present. Some form of appropriate and agreed-upon reparations or accounting should follow, to bring this matter to a proper closure and to set the stage for amicable future relations between the two neighbours. These elements are described below, with examples from recent history and a brief discussion of the Korea-Japan situation.
VI.A. Apology
The apology is a crucial underpinning for every process designed to bring closure to human rights abuses or any other festering and unresolved injury. When, on 12 March 2000, Pope John Paul II issued his sweeping apology for the errors of the Roman Catholic Church during the previous 2,000 years, acknowledging intolerance and injustice toward Jews, women, indigenous peoples, immigrants and the poor, 65 it had the effect of clearing the air and establishing the basis for a new relationship with members of the injured groups. In 1988, the United States apologized for the internment of Japanese-Americans during the Second World War. 66 As discussed above, 67 the 1993 Apology issued by the US Congress for the participation by its military and diplomats in the illegal overthrow of the Kingdom of Hawaii 100 years earlier set in motion a process of ''reconciliation'' designed to provide an appropriate settlement and heal the wounds. In 1999, President Clinton apologized for the US support of the military in Guatemala, 68 and, in 2000, US Secretary of State, Madeleine Albright, apologized for the US support for the 1953 coup that restored Shah Mohammed Riza Pahlevi to power in Iran and for the US backing of Iraq during the war with Iran in the 1980s. 69 In January 2004, Germany took ''moral responsibility'' for the 1904 massacre of 65,000 Hereros in its former colony of South-West Africa and pledged more aid to the now-independent country of Namibia. 70 Although an apology is not sufficient, it is a necessary step toward resolving wrongs. Some statements of apology have been offered by Japanese leaders. These are important, but the words used fail to acknowledge that Japan's annexation of Korea violated today's international law standards and involved conduct that many viewed as wrong when it occurred.
In August 1993, Japanese Prime Minister Tomiichi Murayama made a personal apology to the comfort women, saying ''On the issue of the treatment of the many comfort women, and the damage done to their honor and dignity, I would like to take this opportunity once again to express my profound and sincere remorse and apologies''. 71 Two years later, in August 1995, Prime Minister Murayama issued a statement on the 50th anniversary of the end of the Second World War, apologizing for ''Japan's colonial rule and aggression'' and acknowledging that it inflicted ''immense harm and suffering upon people in many countries, especially in other Asian countries''. 72 In October 1998, Japanese Prime Minister, Keizo Obuchi, apologized more specifically for Japan's occupation of Korea, in a statement that gained added importance because it was included in a joint declaration issued after his meeting with Korean President, Kim Dae-jung. Prime Minister Obuchi acknowledged that ''the Japanese colonial rule inflicted unbearable damage and pain on Korean people'' and he ''expressed remorseful repentance and heartfelt apology for the ordeal''. 73 On 15 October 2001, Japanese Prime Minister, Junichiro Koizumi, said ''I sincerely regret and apologize from my heart for the losses and pain inflicted on the Korean people by Japan's colonial rule'' when paying respect at a memorial tablet at the Seoul Independence Park, which had once been a prison where Japan had tortured and killed Koreans fighting against the Japanese occupation. 74 Later, in 2002, when Prime Minister Koizumi visited North Korea, he made a similar statement, saying ''The Japanese side regards, in a spirit of humility, the facts of history that Japan caused tremendous damage and suffering to the people of Korea through its colonial rule in the past, and expresses deep remorse and heartfelt apology''. 75 These statements are significant, but are not sufficient. ''In Japan, while the apology is a central form of resolving disputes, an apology without accompanying reparations is often considered to be an empty gesture.'' 76 
VI.B. Investigation and accounting
Victims of human rights abuses and other injuries have a strong need to understand what happened and to identify the wrongdoers. Based in part on the model set by the South African Truth and Reconciliation Commission, 77 some 23 other countries 78 have set up such commissions to provide some documentation for previous human-rights abuses. Some have been much more successful than others. In the Philippines, for instance, thenPresident Corazon Aquino gave broad power in 1986 to the seven-member Presidential Committee on Human Rights to investigate human rights violations attributed to the military during the 1972-86 rule of President Ferdinand Marcos, but the committee never issued a final report. In Chile, after General Augusto Pinochet allowed elections to take place in the late 1980s, but retained firm control over the military and kept a watchful eye on the new government, the new civilian President, Patricio Aylwin, appointed a Commission of Truth and Reconciliation which prepared a comprehensive report documenting 2,000 cases involving persons who had been murdered or disappeared. 79 In February 1991, the eight-member National
Commission for Truth and Reconciliation released its report 80 describing each case in some detail. As the years went by, and as General Pinochet's power declined, the Chilean public demanded even further documentation, focusing on those that had been tortured, and so a second effort was undertaken describing those cases. On 29 November 2004, the Chilean Presidential Commission issued a report detailing some 27,000 cases of torture in the 1973 -90 period. More than 18,000 persons were tortured in the four months after General Pinochet took power in September 1973, and another 5,266 individuals were tortured between January 1974 and August 1977. 81 Like the relatives of those summarily executed or forcibly disappeared, the 27,000 torture victims will receive health, education, 77 Truth and Reconciliation Commission of South Africa Report (5 volumes, 1999). This Commission met for two-and-a-half years to document as many of the human-rights abuses as possible and issued a report blaming both sides for abuses. Persons who came forward with truthful accounts of their participation in violent acts linked to a political objective were pardoned as part of the national healing effort, but those unwilling to acknowledge responsibility have been prosecuted for their role in these atrocities. A challenge to the legitimacy of granting amnesties was rejected in Azanian Peoples Organization v. The President of the Republic of South Africa, 1996(4) South Africa Law Reports, 637 (Constitutional Court of South Africa, 1996). The court justified its conclusion by explaining that the amnesty was not ''a uniform act of compulsory statutory amnesia'', but was appropriately linked to promoting ''a constructive transition towards a democratic order'' and was ''available only where there is a full disclosure of all facts'' and for acts committed ''with a political objective''. Ibid., para.
[32].
78 The countries that have set up some form of a truth and reconciliation commission include Argentina, Bolivia, Chad, Chile, East Timor, Ecuador, El Salvador, Germany, Ghana, Haiti, Malawi, Nepal, Nigeria, Panama, Peru, Philippines, Serbia and Montenegro, Sierra Leone, South Africa, South Korea, Sri Lanka, Uganda, Uruguay and Zimbabwe. housing benefits and a monthly pension, which was set at US$190-substantially less than the amount that has been provided to the heirs of those who were murdered or disappeared.
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What would a full accounting of the suffering imposed upon the Korean people during the annexation period look like? One recent commentator has proposed a Japanese Truth Commission looking at the range of Second-World-War-era Japanese war crimes, and has argued that such an effort would be good for both Japan and the victims of the crimes.
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This writer has explained that Japan's Asian aggrieved neighbours have frequently played the ''Japan card'', to ''repeatedly blame Japan over and over for its past, regardless of what apologies or actions Japan takes to rectify the situation''. 84 He wrote that Japan's response must be to ''take bold steps to put all of its cards on the table, in order to try to finally trump the 'Japan card' ''. 85 A truth commission based on the South African model might enable Japan to ''seek regional reconciliation with its neighbors by finally coming to terms with its past''.
86
A non-governmental effort to begin the accounting process took place in December 2000, when a private tribunal was constituted in Tokyo's Kudan Kaikan auditorium (located at the base of a shrine for the war dead) for three days to hear the statements of about 75 of the some 200,000 women who had been forced into wartime prostitution as ''comfort women'', but this event received little press coverage in Japan. Japan's reluctance to document the past is reflected in the periodic flaps over history textbooks used in Japan's schools. In 2001, for instance, the Korean Foreign Minister, Lee Joung-binn, summoned the Japanese Ambassador, Terusuke Terada, to express deep concern about textbooks that appeared to justify Japan's occupation of its Asian neighbours and omitted all reference to the comfort women issue.
VI.C. Compensation for the victims
International law has always been clear that reparations are essential whenever damages result from illegal actions for which the State bears responsibility, and compensatory payments are also frequently required when damage follows from an action that may be lawful in some contexts but has nonetheless caused harm. This principle is securely rooted in the 1927 decision of the Permanent Court of International Justice in the Chorzow Factory case, and it was reaffirmed in 1999 by the International Tribunal for the Law of the Sea in the M/V Saiga case. 89 Even if some differences of opinion may remain regarding the illegality of the act of annexation at the time it occurred, the cruelties imposed upon the Korean people by Japan clearly violated the international law principles that governed at the time of the annexation. The requirement of appropriate compensation has been increasingly recognized in a wide variety of contexts:
. In 1992, after more than 2,000 human-rights abuses were documented by a Chilean commission, the Chilean Legislature enacted a law providing a wide range of economic benefits for the victims and their families.
90
. The Japanese-Americans interred in the Second World War received US$20,000 each, 91 and those persons of Japanese ancestry brought to camps in the United
States from Latin-American have received $5,000 each.
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. Canada's ''Statement of Reconciliation'', issued on 7 January 1998, established a US$245 million ''healing fund'' to provide compensation for the thousands of indigenous children who were taken from their homes and forced to attend boarding schools, where they were sometimes physically sexually abused. 93 In August 1998, Canada transferred 750 square miles in British Columbia, just south of Alaska, to the 5,000-member Nisga'a Tribe, in an effort to achieve reconciliation with this group of natives. 94 And in November 2005, Canada announced that more than $5 billion (Canadian dollars) would be spent during the coming five years to close the gap between Canada's natives and other Canadians in education, health, housing and economic opportunities.
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. New Zealand established a process to address the wrongs committed by the British against the Maori people in the late 1800s, and has returned lands and transferred factories, fishing vessels and fishing rights to the Maori groups to compensate them for their losses. . In Puerto Rico, Governor Pedro J. Rossello publicly apologized and offered restitution of up to US$6,000 each to thousands of ''independentistas'' and others who were spied on by a police intelligence unit starting in the late 1940s.
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. In 1994, Florida Governor, Lawton Chiles, signed into law a Bill providing for the payment of US$2.1 million in reparations to the descendants of the black victims of the Rosewood massacre, in which white lynch mobs killed six black people and drove others from their homes, to destroy a prosperous black community. 98 . Lawsuits have been filed in the United States by victims of human-rights abuses for compensation. One of the prominent cases was brought by 9,500 victims of humanrights abuses in the Philippines against Ferdinand E. Marcos when he was exiled to Hawaii in 1986, and continued against his estate after he died in 1989. A federal court jury ruled that Marcos was liable for the torture, murder and disappearances that these victims suffered, and ordered his estate to pay US$775,000,000 in compensatory damages and US$1,200,000,000 in exemplary damages.
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. The German government has funded various compensation programmes to pay victims of the Second World War Holocaust, and has made payments directly to the State of Israel as well. 100 More recently, lawsuits were filed in US courts by the victims of slave and forced labour during the Second World War against the German banks and companies that profited from such abuses, 101 and, in December 1999, the German businesses agreed to provide $5.1 billion to the 250,000 members of this victimized class.
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. Similarly, Austria settled a claim brought by the thousands of individuals (mostly Jews) whose property was systematically looted during the Nazi era, agreeing to pay more than US$200,000,000 to claimants, with payments beginning in 2006. The United States has also recently settled the World War II ''Gold Train'' looting claims. 103 What form and level of compensation would be appropriate in the case of Japan's annexation of Korea? Because of the passage of time, individual payments would probably not be appropriate, except to members of specific groups injured in a unique way, such as the comfort women forced to provide sexual services to the Japanese military. Well meaning individual Japanese have worked through the Asian Women's Fund to raise private donations, with some limited governmental assistance, to provide payments to 285 of the comfort women in Korea, Taiwan and the Philippines, out of the 200,000 thought to have been subjugated in this fashion, 104 but this gesture has been viewed as empty by most.
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VII. A proposal for reconciliation
The many situations described above illustrate the complexity of these issues. No one approach works for every historical event. Just as prosecutors exercise discretion to refrain from prosecuting in certain situations, and accept plea agreements for reduced charges in many others, some historical episodes seem to justify a merciful approach, with reduced reparations or simply a full description of what actually happened. But in each situation, a full investigation and disclosure of what occurred are essential to ensure that the suffering is understood by all. And for a true ''reconciliation'', the transfer of property from those who have benefited to those who have suffered is necessary to bring the matter to a just resolution. The ''comfort women'' ( jugun ianfu) atrocities are perhaps the most visible remaining legacy of the Japanese control of the Korean peninsula. It has been estimated that more than 80 per cent of all the women commandeered to service the Japanese soldiers fighting in Asia were Koreans. 106 The Japanese apparently considered the Koreans to be an inferior race and suitable for prostitution. 107 Many of the Korean women were forced to the frontlines where conditions were harshest and many were killed by Japanese soldiers at the end of the war.
Korean comfort women, 109 but this decision was subsequently reversed on appeal. 110 Also in April 1998, the South Korean government announced that it would pay US$27,400 to each Korean woman forced into sexual slavery, and would not seek compensation from Japan, but would ask the Japanese government to make a heartfelt apology for its treatment of the women.
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Japan's official position on this matter has been summarized as follows:
(a) recent developments . . . in international criminal law may not be applied retroactively; (b) the comfort station system did not involve the crime of slavery, and even if it did, the prohibition of slavery was not a customary norm of international law at the that time; (c) rape was not prohibited during wartime by either the Hague Convention or by customary norms of international law; and (d) in any event, since Korea was annexed to Japan during World War II and therefore not an adversary, the laws of war are inapplicable to Korean nationals. 112 Many scholars and international bodies have rejected these arguments and have concluded that Japan's treatment of the comfort women did violate international law as it existed at the time. 113 To bring closure and reconciliation to the festering injuries caused by the Japanese annexation of Korea will require a full, honest and forthright apology, an accounting that will acknowledge and describe the types of wrongs and suffering that occurred, and a transfer of something valuable that will give the Koreans a sense that the Japanese contrition is genuine. Certainly, a forthright accounting and apology related to the comfort women accompanied by an appropriate governmental payment to all those forced to suffer in that capacity are an essential component of any reconciliation package.
Another component that might serve to promote a genuine reconciliation would be for Japan to give up its claims to disputed territory, which continue to haunt relations between the two countries. The tiny islands of Dokdo/Takeshima are claimed by both the Republic of Korea and Japan, the boundary in the East Sea/Sea of Japan remains unresolved because of the dispute over Dokdo and other issues, and the ocean boundary south of Japan's main islands and south of Korea's Cheju Island also remains unresolved. If Japan were to give up its claims in these areas, which are weak with regard to Dokdo in any event, that action might constitute a significant step towards a genuine reconciliation. The more symbolic dispute over the name of the ''Sea of Japan''/''East Sea'' would be another area in which Japan might act to respect the Korean views, and perhaps find a neutral name that both countries could agree to use.
VII.A. Dokdo/Takeshima
These two tiny rocky islands situated midway between the main land territories of Japan and Korea have a combined land area of 0.23 square kilometres, or 58 acres. 114 They have limited water sources, and have been uninhabited historically. 115 Since 1954, about 45 South Korean marine police have been stationed there (and one family stays there in the summer) in order to support Korea's claim to sovereignty over the islands. Once a year, ''Japan sends a protest note rejecting South Korea's claim to ownership of these features''. 116 Their location in the middle of the East Sea/Sea of Japan-50 miles east of Korea's Ullungdo and 90 miles northwest of Japan's Oki Islands-gives them an importance and status if they were deemed to have an effect on the delimitation of marine space. They have served as a fishing station for harvesting abalone and seaweed and hunting seals, and they are near rich fishing grounds. Korea's claim to sovereignty over the islands is stronger than that of Japan, based on the historical evidence of the exercise of sovereignty and the principle of contiguity (because the islets are closer to Korea's Ullungdo than to Japan's Oki Islands), but most importantly because of Korea's reiteration of its sovereignty over the islands just prior to its annexation by Japan and because of Korea's actual physical control of the islands during the past 60 years.
117 Korea was not in a position to exercise control during most of the first part of the twentieth century, because it was being subjugated by Japan, but as soon as it regained its independence after the Second World War, it asserted control over the islands, and has continued to exercise sovereignty over them since then. 118 This actual control over the disputed territory is extremely significant in determining sovereignty. In the recent Eritrea -Yemen Arbitration, for instance, the arbitral tribunal explained that ''The modern international law of acquisition (or attribution) of territory generally requires that there be: an intentional display of power and authority over the territory, by the exercise of jurisdiction and state functions, on a continuous and peaceful basis''.
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A second dispute related to Dokdo involves whether it should be permitted to generate an exclusive economic zone (EEZ) at all. Article 121(3) of the 1982 United Nations Law of the Sea Convention says that ''rocks'' that ''cannot sustain human habitation or economic life of their own'' 120 are entitled to a 12-nautical-mile territorial sea, but not to an EEZ or a continental shelf. The language in Article 121(3) does not appear to support a claim of an EEZ around these disputed islands, because they have never been inhabited, and the United Kingdom has recently renounced any claim to an EEZ or continental shelf around its barren granite feature named Rockall which juts out of the ocean northwest of Scotland. But Japan nonetheless apparently takes the position that the Dokdo features are ''islands'' that are entitled to generate such zones, and has apparently claimed an EEZ around the islands in its 1996 EEZ declaration. The better approach is that since these islands are archetypal examples of ''rocks'' under the rule laid down in Article 121(3) of the Law of the Sea Convention, they should not be entitled to generate an EEZ or a continental shelf. 121 If the maritime boundary eventually becomes the equidistance line between Korea's Ullungdo and Japan's Oki Gusto, then Dokdo would be on the Korean side and should not affect the boundary delimitation.
Since the Japanese claim is weak in any event, and because this dispute prevents other matters from being addressed and resolved, Japan's renunciation of its claim over Dokdo/ Takeshima could prove to be a very useful gesture to promote a genuine reconciliation between the countries. This renunciation would allow Japan and Korea to delimit their EEZ boundary utilizing the equidistance line between Korea's Ullungdo and Japan's Oki Islands, which would also allow the two countries to resolve their fishing disputes.
VII.B. The Japan -Korea joint development zone
Another unresolved maritime boundary lies south of Cheju Island, where Japan and Korea established a joint development zone to permit each country to explore for hydrocarbons. Korea argued that Japan's ''Tori-Shima group [of islands], separated by a deep trench on the seabed from the main Japanese islands, was not entitled to claim a continental shelf '' 122 and thus that, using the natural-prolongation principle, Korea's boundary should extend almost to these Japanese islands. 123 Japan disagreed, advocating use of an equidistance line. It took protracted negotiations to develop a joint development zone in the disputed area. Korea ratified the agreement right away in 1974, but Japan's ratification did not occur until 1978. 124 That same year, Japan and Korea established an agreed framework whereby both countries agreed to engage in joint exploration of the continental shelf until 2028. This joint exploration has been under way and, in August 2002, the Korea National Oil Corporation agreed with the Japan National Oil Corporation to resume the co-operation that had begun in 1986.
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The natural prolongation theory utilized by Korea in the earlier negotiations has not gained much adherence in recent boundary delimitation agreements, so Korea might be in a weakened position when this area is up for renegotiation in 2028. If Japan were to extend this agreement indefinitely, or for another 50 years, it might also constitute a genuine gesture that would promote a reconciliation between the two countries.
VIII. Conclusion
Relations between Japan and Korea have improved in recent years. Korea no longer bans Japanese movies and music from the peninsula. Japan and Korea worked together to co-sponsor the World Cup in 2002. But additional steps, including a transfer of things of real value, must take place before a full and final reconciliation will be possible. As described above, the elements of such a reconciliation could include:
. A full accounting of the suffering that took place as a result of the Japanese annexation and occupation through a process similar to the South African Truth and Reconciliation Commission. . A forthright recognition of the wrongfulness of the conscription of and abuses to the comfort women, accompanied by a substantial payment to those remaining alive and the hiers of those who have died. . A renunciation of the Japanese claim to Dokdo, an acceptance of an exclusive economic zone boundary drawn as the equidistance line between Korea's Ullungdo and Japan's Oki Islands, an agreement to continue the Japan-Korea Joint Development Zone south of Cheju Island indefinitely, or at least until 2078, and a willingness to search for a neutral name for the East Sea/Sea of Japan which both countries could accept and use.
These substantial steps would demonstrate genuine contrition and understanding of the suffering imposed by Japan on its neighbour. They might then enable the next generation of Japanese and Koreans to live as co-operative neighbours, working to assist each other towards prosperity, peace and environmental integrity in their shared region.
